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EXECUTIVE SUMMARY

Cable Belgium hereby submits a single responsdl to@a Belgian NRAs which have
launched a market consultation on the regulatiobrodadband and broadcasting markets
in Belgium. This response complements the cab&atprs' individual responses which
will be submitted as part of this consultation. Tesponse has been submitted in English
for convenience reasons but Cable Belgium can ofseo submit Dutch and French
translations, if necessary.

Cable Belgium cannot sufficiently emphasize theangnce of the draft decision and the
risks associated to the regulatory overreach wischeing proposed. There is no EU
Member State which has considered such a heavyeldainterventionist and duplicative
regulation since the adoption of the new regulafomynework in 2002 even though the
competitive market conditions prevailing at thamdi were significantly less developed.
In short:

— Not a single NRA has duplicated the regulation afrket 3(b) (or market 5/11 in
the previous Commission Recommendations) when ¢begidered that cable (or
an alternative network for that purpose) would hetpart of this market. The
Commission has over time, broadened the scope ef niarket in its
Recommendation so as to allow for a broader markédcal access infrastructures
were being rolled-out. This allowed for a progresse-regulation assuming no
single or collective dominance could be establish&€de reasons why the
Commission (followed in that respect by the presi®@IPT market analyses) has
historically been critical of including cable wasdause of the absence of
wholesale access, cable fragmentation and techcheahcteristics.



- Not a single NRA has imposed a double set of regnjarequirements on fixed
networks for wholesale access for broadband anédoesting services. This
approach is all the more remarkable that the NR&®gnize that end users are
increasingly relying on mobile access or have thiitya to rely on OTT-based
services (“cord-cutters”) .

— Not a single NRA has imposed a regulation that wduhdamentally undermine
the ladder of investment and infrastructure-basethpetition as it is being
considered here. What is being proposed in thet dtatision boils down to
sanctioning operators which have been investingher acquisition, deployment
and upgrade of fixed networks, particularly cabferators, and reward Orange
Belgium for its risk-adverse, cream skimming stggteluring the extended period
of time its mobile services were being subsidized fixed operators. The
subsidized access regime will affect any businelss go pursue network
deployments and upgrades. If Belgium opts for gpeteal (and even duplication
of) access model, it should recognize that theajepént of alternative networks
makes no economic sense.

3. Cable Belgium calls upon the NRAs to review the rallearchitecture of the draft
decision and bring it into line with fundamentabd and policy principles of the
framework. These policies include of course promgptiompetition but are not narrowly
confined to this (and certainly not in respect ofeavice-based competition)— a point
which is regrettably overlooked in the draft demisivhich, despite its length contains in
reality no overall impact assessment which is dgdeto make well-founded policy
choices.

4. NRAs should start by recognizing that the Belgiaarket is performing well in terms of
achieving the regulatory framework’s objectives #md to the benefit of consumers and
other stakeholders of the wider digital economye Tfrastructure part (particularly fixed)
is the dimension in which Belgium is doing muchtéetompared to other aspects of the
Digital Agenda.

5. In the event NRAs would persist in their misguidedief that the conditions on the retail
markets justify a regulation of the cable networt®able Belgium calls upon the NRAs to
consider a framework which would at least offerestdr regulatory stability and be more
proportionate in its overall impact. The curreppach which consists in retaining
isolated, network specific wholesale markets lemds rigid duplication of regulation
which is necessarily, taken in its entirety, digmdionate. It is also conceptually a
methodology which paves the way for perpetual wéelke regulation. Methodological
errors in the forward-looking assessment of the metitive conditions and
proportionality assessment of the remedies woutthaNRAs to correct this. Stability of
regulatory framework which is, as such, anotherdrtemt policy consideration that
should guide NRAs in their reviews, pleads for gpraach whereby the existing
regulation would be taken as a starting point.

6. This submission provides a more detailed expos€aifle Belgium’s position and is
structured as follows:

—  Cable operator’s key role in achieving the frameigobjective;

—  The draft decision runs afoul fundamental reguiatoinciples;
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- NRAs should ensure a harmonized framework at E6lland achieve regulatory
stability and predictability;

- The remedies are disproportionate in terms of sespeell as pricing and
operational requirements.

These observations are not exhaustive of all theneents and criticisms which cable
operators have in relation to the analysis. Féicieficy reasons, cable operators have
however, preferred to focus this submission on rtf@n points which they have in
common and on strategic policy/legal issues. CBklgium thanks the Belgian NRAs for
considering these observations.

CABLE OPERATORS’ KEY ROLE IN ACHIEVING FRAMEWORK'S
OBJECTIVES

Promoting efficient investment and innovation inmand enhanced infrastructures has
been one of the objectives as of the adoption @flamework in 2002.The importance
of incentivizing investments in networks gainedn#figant further weight in the 2009
amendments of the Framework Direcfive The CJEU confirmed that NRAs are to
promote competition in the telecoms sector intex lay “encouraging efficient investment
in infrastructure.®

Striking the correct balance between promoting cetitipn and stimulating investment
in telecoms networks has been a constant concethédCommission. The Commission
stressed thaex ante regulatory obligations should level the playingldi without
removing incentives for new infrastructure investitfeAn excessive regulatory burden
on operators would stifle investment and innovatiém order to allow and enhance the
deployment of NGA networks and achieve the objestiof the Digital Agenda, the
Commission has recognized the need to reduce tegularessuré.

Article 8(5)(d) of the Framework Directive. Theeparatory work relating to the 2009 review indé&sathat new
investment into competitive infrastructure is nekd#/07/1677, 13 November 2007, ‘Commission pregoa
single European Telecoms Market for 500 millionsuamers’). See in particular references to enhaniovestment
to build a market-oriented framework [COM (2007)76%roposal {SEC(2007) 1472} {SEC(2007) 1473}. 1.
Context of the Proposal] and the need for regudaimtake into account the risks involved in makimgestments in
high-speed networks in order to permit returns wwestments [Impact Assessment, {COM(2007) 697Ifina
{COM(2007) 698 final} {COM(2007) 699 final} {SEC(207) 1473} /* SEC/2007/1472 final */, 5.1.5. Sumnsang
the problem and 7.1.5. Summarising the problemirttegnal market is not yet a reality in the sefctor

Recital 8 to Directive 2009/140 (OJL 337, 1820®9, p.37) particularly emphasizes the need tompte
investment in hew high-speed networks that will support innovatiocontent-rich Internet services and strengthen
the international competitiveness of the Europeamol)’. See also Recitals 53 to 55 and Recital 61 ok&ive
2009/140.

Judgment of 3 December 20@ropean Commission v Federal Republic of Germ&i$24/07, EU:C:2009:749,
paragraph 88.

Commission SWD (2014) 298 Explanatory Note accomgijmgy the 2014 Commission Recommendation, 1.2, p. 5

Commission SWD (2014) 298 Explanatory Note accamymg the 2014 Commission Recommendation, 2.8, p.
and 4, p. 9.

See Commission Recommendation 2010/572/EU of &fteghber 2010 on regulated access to Next Generatio
Access Networks (NGA) paragraph 2 and Bné present Recommendation, which is to be sefthejncontext [of
NGA roll-out], aims at promoting efficient investmend innovation in new and enhanced infrastruefueking
due account of the risks incurred by all investimglertakings and the need to maintain effectivepetition, which

is an important driver of investment over time.



10.Cable operators have played a key role in deplogimogdband networks in Belgium and
allowed it to become best in class on many froriffe figure below shows that cable
operators have spent a significantly higher amofif@APEX to upgrade their networks
compared to other operators.

Capex to sales by operator type (evolution and split by country)
- 2010 - 2014, EU 28 -

Fixed capex to sales in %, by operator type Fixed capex to sales in %, 2010-2014 average of main EU operators, by operator type
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11.Research also shows that investment in cable nksnspurs investment in DSL/FTTP
networks. As cable networks deliver increasingighhspeeds, thanks to higher than
average investments, owners of DSL/FTTP networksuader pressure to roll-out their
fibre footprint at a faster speed. The figure bekhows that countries with high cable
coverage, on the horizontal axis, always tend $o &lave high coverage of DSL/FTTP
networks. The access regulation on cable propbygetthe draft decision risks limiting
that healthy network competition.

(continued...)

National Regulatory Authorities (NRAs) under Adid6(4) of Directive 2002/21/EC are developing tatary

responses to the challenges raised by the tramsiiom copper to fibre-based networks. (...) Consisy of
regulatory approaches taken by NRAs is of fundaahémiportance to avoiding distortions of the singtarket and
to creating legal certainty for all investing undekings. (...) The appropriate array of remedies asgdl by an
NRA should reflect a proportionate application o fadder of investment principle.



Correlation between Cable coverage and VDSL / FTTP coverage

-2014, EU 28 -
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12.The investments in fixed networks, led by cablerafms, have allowed Belgium to
achieve one of the best fixed networks in Europ¢h wienetration levels that are
consistently at the very top of Europe, both fat fand very fast broadband.

Fast broadband (at least 30Mbps) household penetration, 2016
70%

Source: Communications Committee and Eurostat
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Ultrafast broadband (at least 100Mbps) household penetration, 2016
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13.As the Belgian NRAs are well aware there are atidlas, particularly in Wallonia, were
cable (or even Proximus’ network) should be upgiaded where, as a consequence,
there is either no NGA network at all (white areaispnly one NGA network (grey areas).
These white/grey areas have been mapped in BIR®jsd® Atlas initiative.



14.The proposed regulation will inevitably affect abysiness plan to extend the network

15.

16.

reach to these areas. The draft decision disigglifiis concern referring to the fact that
the 2011 cable regulation (and the regulation iredosn Proximus) did not affect
investments. This simplistic statement is not ofalgtually erroneous but also defies
economic logic. If NRAs objectively want to measuhe impact of the proposed
regulation on the network investments, they sheoldduct an impact assessment which
has regrettably not been done.

Cable Belgium calls on such an impact assessm¢RAs (and particularly the CSA and
Medienrat) should recognize that no further sigaifit upgrades were made in Wallonia
since 2011 particularly as regards the white amy greas. Cable upgrades which were
made in areas with higher density and better basipeospect] rote
), were made
in a regulatory environment which was less intradivan the current proposal. The single
SMP on the (artificial) cable network-specific wasale broadband access market and the
envisaged pricing regulation with a LRIC-based ipgcverification are concepts which
will affect investor confidence and inevitably le&al value destruction. Furthermore,
even though the draft decision proposes not tolaggunew NGA infrastructure in white
and grey areas, this does not remove the facthbaiperator investing in such new NGA
infrastructure will be subject to regulation in ethareas. On balance, this creates an
unfavorable context for investment across the emdrritory.

Investments made by cable operator contrasts wiimg2 Belgium’s poor commitment

to Belgium for whom the regulation seems to beotail. Orange Belgium (previously

Mobistar) has benefited and continues to beneadihfa number of significant advantages
including:

—  Special rights at a crucial period in the develophté the (then booming) mobile
market allowing it to apply high tariffs and builgh an important customer base
which was subsequently protected by on-net pripiagtices;

—  Year-long subsidies for the roll-out of its mohiletwork through the application
of beneficial asymmetrical MTRs. BIPT itself reomed this in its tariff
regulation’

—  The advantages above allowed Orange Belgium to \meryaprofitable operator
for a long period of tim&.Instead of investing further in the deploymentitsf

7

BIPT, Besluit van 29 juni 2010 betreffende de definitia de markten, de analyse van de concurrentievoanchean,
de identificatie van de operatoren met een sterehtspositie en de bepaling van de passende vitplgen voor
markt/Décision du 29 juin 2010 relative a la défiom des marchés, I'analyse des conditions de coeoue,
I'identification des opérateurs puissants et la edtétination des obligations appropriées pour le nharc?,

paragraphs 197-200. Prior to this, BIPT alreadyficmed in its decision of 23 September 2003 reiyardhe first
regulation pof MTRs Mobistar’s rates were also cmgcommercial costs.

See in particular the detailed financial resfdtsthe financial years 2006-2011:

FY 2006 https://corporate.orange.be/sites/defdeli/financial_results/analystpres_feb2007_EN.[6d6% increase
in turnover, p. 22)

FY 2007 https://corporate.orange.be/sites/defdekffinancial_results/analystpres_feb2008_ EN.pdf

FY 2008 https://corporate.orange.be/sites/defdek/ffinancial_results/Mobistar_FY08%20results_eh.p“The
consolidated turnover of Mobistar rose by 1.5 %rawee year and performed thus better than theahibrecast

(- 4).



fixed activities, profits were used to pay-out stremder dividend$. Orange
Belgium is being rewarded for its late arrival e tfixed market as it is allowed
to benefit from artificially beneficial wholesalec@ss conditions on fixed
networks during the so-called “ramp-up period” thats deemed to stop irf'1
May 2018 and that the regulator now proposes toem@drmanent and other
methodological advantages granted to it in the esale pricinf:

—  These advantages of Orange contrast strongly \Wwehpbsition of Telenet and
Nethys and Brutélé:

() no cable operator benefited from subsidized lebmle access (even
Telenet’'s asymmetric FTRs were subject to a stost orientation obligation
and this even before Mobistar's MTR were subjedt)to

(i) Nethys and Brutélé have even been faced witlaecess regulation to the
benefit of their competitors almost as of the stértheir full product offering.
Their broadband and digital TV bundle was launcired?009 and access
regulation on the wholesale equivalent was imp@seéarly as July 2011.

invested less than all other opera S a

(continued...)

FY 2009 https://corporate.orange.be/sites/defdekffinancial_results/Mobistar_FY09_results_EN.pdf

FY 2010 https://corporate.orange.be/sites/defédek/financial_results/FY_Q4_2010_EN.pdfTHe consolidated
turnover of the Mobistar group, including the colidation of MES S.A. (Mobistar Enterprise Services)9 months,
rose by 6.2 % (+2.2 % excl. MES S.A.) and amouttedl,664.6 million euros at the end of 2010. This e
Mobistar group over its increased turnover foresagp. 4).

FY 2011 https://corporate.orange.be/sites/defdek/financial_results/results_fy 2011_en_0.pdf the end of the
financial year 2011, the Mobistar group achievetbtal consolidated turnover, including the consatidn of MES
S.A. (Mobistar Enterprise Services) for 12 montifs1,657.6 million euros, 0.4 % less than the 1,664illion

euros at the end of December 2010 (-1.1 % excl. l8ES). This result corresponds to the Mobistarugie

forecasts with regard to the turnover (a level ofnbver similar to that of 2010). Without the impax the

regulations (74 million euros), the total consolied turnover would amount to 1,731.6 million edlrgs 4).

(all links accessed on 11/08/2017).

During the years 2009-2011, during which the Mmggulation in its favor was in force, Orange Belgithen
Mobistar) paid out large dividends to its sharebmdd ‘Mobistar is de absolute kampioen in het verwenramaijn
aandeelhouders. Op basis van de dividenden die al@iete operator in 2011 toekende, biedt het aandeesl
brutorendement van liefst 19,08 procent. Op pleketvstaat het Belgacom-aandeel, met 9,80 procent. De
telecomoperator stond lange tijd op nummer één,rrbadt toch nog altijd een erg aantrekkelijk rentmnt. lets
lager treffen we GDF Suez met 9,63 procent, Befimmab9,15 procent en Cofinimmo met 7,65 procenihdiee
Group biedt een brutorendement van 5,8 procent, a Elivan 4,4  procerit. See
http://www.tijd.be/netto/beleggen/Laat-u-niet-midkn-door-aandelen-met-royale-dividenden/9290716

Another press article explained that Orange Belgisim “cash cow” for its shareholders. An analygilighted
that: ‘Telenet/Base  gaat in investeringsmodus, terwil r@m een cash cow is
http://www.tijd.be/ondernemen/telecom/Vaarwel-Maaiswelkom-Orange/9728711.

10 Orange’s own mobile network is only regulatedeggards the reciprocal termination service (which

therefore also procures a benefit to it as it cgaveaffic to the other mobile networks).
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18.By imposing wholesale access on cable, NRAs areomdf undermining the cable
operators’ investments but also opting for a regwa approach which breaks the
investment ladder. The investment ladder has besding the European and Belgian
wholesale access regime until now. The logic efittvestment ladder is that an access
seeker on market 3b (central access) is incentdviremake its own investments and
move to wholesale local access on market 3a. dncttse of cable, this logic does not
work, since wholesale access on market 3a on ¢ablet possible. The wholesale access
taker on cable will be a perpetual and artificidtigneficial wholesale access with no
ability to move-up to the next rung. If this ietinodel the NRAs have in mind for the
years to come, it is logical to question the ecocoefficiency of investments in
alternative networks. This fundamental policy cleodones not only apply for fixed but
also for mobile as it would otherwise raise eviddistrimination issues.

2. PROPOSED REGULATION RUNS AFOUL REGULATORY PRINCIPLE S

19.No EU Member State has duplicated wholesale broatb@gulation on separate,
network-specific, wholesale markets. The approadnnot be reconciled with
fundamental principles of the regulatory framewtwk the following reasons which are
being examined in more detail below.

—  The overall proposed regulation is disproportionate

- BIPT’'s assessment of the product market definitfomethodologically flawed,
particularly where it focuses on switching costs tin existing access user would
face if it were to migrate its entire customer bes¢he other platform, which is
not in line with the modified greenfield approach well as an unrealistic
scenario in practice; and



2.1

-  The proposed regulation is based on an artifictal &olated analysis of an
alleged, stand-alone, wholesale market for cable.

Disproportionality of the proposed regulation

20.The Access Directive provides that obligations isgmb by NRAs on operators shall be

proportionate and justified in the light of the etfives laid down in Article 8 of the
Framework Directivé® The principle of proportionality is a general mwijie of EU law
with  particular constitutional relevance in the ukgory framework of
telecommunications. The CJEU consistently and iabdy held thatex anteregulatory
obligations must be objective, transparent, propoate, non-discriminatory, based on
the nature of the problem identified and justifiedhe light of those objectives.

21.The Commission requires that NRAs decisions immpsibligations on SMP operators

include a justification of the proposed measureval as an explanation of why their
decision should be considered proportiorfdteNational courts have already annulled
NRA decisions because they failed the proportiopalest'* or even because the
reasoning of the decision was insufficient to alltve court to properly assess the
proportionality of the obligations.

22.As regards the proposed regulation, Cable Belgiatasithat:

- No overall proportionality assessment or impacesssient of the duplication of
the regulations is being made nor is there an sswa# of the impact of the
regulation and remedies on the regulatory objestiwgcluding in particular the
objectives of promoting infrastructure investmeants harmonizatiof’

11

12

13

14

15

16

Articles 5(3) and 8(4) of the Access Directive.

Judgment of 3 December 200&uropean Commission v Federal Republic of GermaBgse C-424/07,
EU:C:2009:749; paragraphs 60 and 90; Judgment ofub@ 2014TDC A/S v Teleklagensevn€ase C556/12,

EU:C:2014:2009, paragraphs 39-45 and 53; Judgmied# cApril 2016, Polkomtel sp. z 0.0. v Prezes kiim

Komunikacji ElektroniczneCase C-397/14, EU:C:2016:256

Commission Guidelines on market analysis and #sessment of SMP under the Community regulatomdreork
for electronic communications networks and servipesagraphs 114 to 118. See in particular paragtag, which
provides a definition of the principle of proportality: “The principle of proportionality is well-establisthen
Community law. In essence, the principle of praopaoslity requires that the means used to attainieeg end
should be no more than what is appropriate and ss&ey to attain that end. In order to establishtthgroposed
measure is compatible with the principle of propmnality, the action to be taken must pursue atiegite aim, and
the means employed to achieve the aim must be rsstbssary and the least burdensome, i.e. it mushée
minimum necessary to achieve the aim”.

See College van beroep voor het bedrijfsleve8egptember 2005Tele2 et al. v. ACMECLI:NL:CBB:2015:280
(annulment of a “near-network” obligation imposedikiPN)

Brussels Court of Appeal, 3 December 20BéJgacom v. CRCcase 2011/AR/2421 (partial annulment of the
Belgian NRA’s 2011 analysis of the broadband masket

The Commission’s better regulation guidelinesuregjto carry out an Impact Assessment when repgring new
initiatives and proposals and when managing and luatiag existing legislation, available at
https://ec.europa.eul/info/better-regulation-guitkedi-and-toolbox_en.

International Telecommunications Union, “Using Rt& improve decision making in the ICT sector” (2p14
available at https://www.itu.int/dms_pub/itu-d/optef/D-PREF-BB.RPT5-2014-PDF-E.pdf.

Using RIA. as a Tool in Regulatory Consultations an@€Communications, available at
https://www.oecd.org/gov/regulatory-policy/249463df.



—  Atrtificial (notional) network-specific wholesale mk&ts are being defined and
SMP is found without taking adequate account ofcth@petitive pressures on
the retail markets (a point which is further comteenin Section 2.3 in more
detail below);

- The assessment of the wholesale markets and resruks not take account of
the regulation imposed on higher upstream markbtshnis an important
methodological guarantee to ensure proportionality.

—  The draft regulation mimics the regulatory analygisluding in particular
remedies imposed on Proximus and cable) withounga&kccount of the fact that
(i) cable was never a monopoly network, (ii) catyperators had to acquire and
upgrade the (analogue) cable TV networks, andd@ile is technically different.

2.2 The definition of a separate wholesale market fasti@am access on cable

(“market 3(b)2") is flawed

23.BIPT concludes that wholesale central access (W®A) cable networks is not

substitutable with WCA on Proximus’ network. Thisnclusion is not based on an
assessment of the functional substitutability eftivo forms of wholesale access (in fact,
BIPT assumes that they are functionally equivaldmi} on the switching costs that an
existingbeneficiary of WCA on Proximus’ network would faifét decided to migrate its

entire customer base to WCA on cable. Not onlyuishsa scenario unrealistic, but more
importantly it is not in line with the modified grefield approach, because it starts from
the regulated situation. The proper test is to sssske substitutability of both WCA

products from the point of view of a potential amir, for whom switching costs are
irrelevant.

24.In its 2014 Recommendation, the Commission hasnddfimarket 3b broadly as

25.

including all types of wholesale broadband accessiged at a central network layer and
on a best-efforts basis. This technologically redutlefinition is broad enough to
encompass cable WCA, which fulfils these conditidviereover, the analysis of indirect
constraints by Analysys Mason and Tera, on whicRTBtelies, fails among other to
properly deal with the fact that some customersrmaoee price elastic than others and
therefore underestimates the competitive pressxeecised by the cable networks. In
sum, BIPT fails to make a convincing case thate&W{CA should not be included in the
same relevant product market as WCA on Proximusivokk based on direct and/or
indirect constraints.

In any event, the question of whether or not WCAtlm cable network is substitutable
with WCA on Proximus’ network can only lead to teonclusions:

(continued...)

See also more generally, D. Geradin, ‘Ensuringn8oRegulatory Processes: For a Principled ApproatheEC
Discussion Paper No. 2017-030, August 2017, aviailab at
https://papers.ssrn.com/sol3/papers.cfm?abstra30iil 188.
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i. Either WCA on cable belongs to the same relevardledale market as WCA on
Proximus’ network based on direct substitution andhdirect constraints, in
which case the cable operators are unlikely to I&® ; or

ii. Cable WCA does not belong to the same product mak&/CA on Proximus’
network. In that case, it would not make econoseigse to regulate both inputs,
as this would lead to a situation in which compatit between alternative
networks leads tmoreinstead ofessregulation.

26.Even assuming that, as BIPT claims, cable WCA dwssbelong to the same product
market (a finding which is called into question the above-mentioned flaws in its
market definition assessment), this does not mbah BIPT should define a separate
wholesale market for cable WCA and carry out an ShBessment on such market.
Many NRAs have already excluded cable from thevesie wholesale market without
defining a separate (notional) wholesale to whielble would then belong, and the
European Commission has never objected to thisheRatable should in this case be
taken into account (to the extent appropriate) aorapetitive constraint in the SMP
analysis and the determination of appropriate reesed

27.In any event, even assuming it is appropriate fmdeand analyze a separate cable WCA
market, such market should not be analyzed at éimeslevel as market 3b making
abstraction of the remedies that are imposed okeh8b. Such an approach would entail
that more infrastructure-based competition wouldagk lead to more regulation, which
runs clearly counter to the regulatory framewor&lgective of gradual deregulation.
First of all, the cable WCA market should be coasidl as a new market which is not
listed in the Recommendation on relevant marketechSmarket can therefore be
analyzed onlafter market 3b (which the NRA must in any event anglyael only to the
extent that the remedies that may have been imposeuiarket 3b are insufficient to
address the competitive issues identified on theesponding retail markeand the
wholesale market meets the three criteria test.

28.Had the Regulators made such an analysis, theydwaue found that there would be no
justification to proceed with an analysis of thet{anal) stand-alone wholesale cable
markets. The remedies imposed on Promimus woukub&ient as they would offer a
one-stop-shop solution for alternative operatorsduer the entire Belgian territory, a
guaranteed quality of service, and a possibilitynimve-up on the ladder of investments.
Doubling the access remedies with an acces on thele cinfrastructures is
disproportionate and only creates unnecessary finsttse cable operators.

29.In any case, the proportionality of WCA remediespased on the cable cannot be
assessed without taking into account the WCA reaseidnposed on Proximus.

2.3 Disconnect between wholesale analysis and retaiketaconditions

30.The wholesale approach adopted in the draft detigéads the NRAs to make a
competitive analysis which is artificial as it fsmdhat each network is, in fact, a
monopoly network. This approach ignores the deuekents on the retail markets and
affects the credibility of the SMP finding as wadl the proportionality of the remedies.

31.0n the overall Belgian market and a large numbesegiments considered in the draft
decision, Proximus is the strongest operator ardecaperators are commercially and
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economically (much) weaker. Yet, the regulationpased on cable network is
mimicking the remedies on Proximus on segments lbiclwProximus is much stronger
than cable operatorse.:

- National broadband, both for residential and bussr@istomers;
- Broadband in Brutélé, Nethys and SFR coverage areas
- Digital TV in Brutélé, Nethys and SFR coverage area

- Proximus’ leading position for 3P at national lesall in coverage area of
Brutélé, Nethys and SFR.

- Proximus’ dominant position on the retail markatB2B broadband services.

32.The pricing analysis also confirms that cable oesaare losing share and/or apply
lower tariffs compared to Proximus.

33.Cable Belgium calls upon the NRAs to consider tbemstream market conditions in its
assessment of SMP and remedies. This assessmeid slob only recognize the weaker
position cable operators have on the overall Balgiwarket and the segments above, but
also take account of the remedies which the NRAsacal should impose in the regulated
(upstream) markets, including in particular 3(a)l §motentially) 3(b) with the DSL-based
access.

3. THE DRAFT DECISION UNDERMINES PRINCIPLES OF
HARMONIZATION, REGULATORY PREDICTABILITY AND
STABILITY

34.The main aim of the common regulatory framewortoigstablish a harmonised basis for
the regulation of telecommunications, which proreotefficient investments in
networks.’

35.The EU legislature has put great emphasis on thmortance of a harmonized and
consistent regulatory framewofk. The Commission insisted that regulation must
promote inter alia a consistent approach to refguiahroughout the Unioff. When the
Commission recently launched the review of the latguy framework, the Commission
declared that, in line with the Digital Single MatkStrategy, the Proposal for a Directive

1 Articles 1(1) and 8(5)(a) of the Framework Diieet Consequently, the Commission set up BEREC withiew to

achieving consistent application, in all Membert&a of the regulatory framework in particular ire@s where
national law implementing EU law gives NRAs consadde discretionary powers (Recitals 36 and 37 hef t
Framework Directive). Moving along the same linRecital 18 of Directive 2009/140 states tHajte discretion of
national regulatory authorities needs to be rectettiwith the development of consistent regulatoactices and
the consistent application of the regulatory frarex¥.

18 The European Parliament noted thtte" regulatory framework should be maintained asoaerent whole[EP

resolution of 24 October 2013 on Implementatiororepn the regulatory framework for electronic coumitations
(2013/2080(IN1)), recital H]. The EP further undeds that the regulatory framework must remain coherent,
relevant and effectivgRecital AA(8)).

19 Commission SWD (2014) 298 Explanatory Note accmymg the 2014 Commission Recommendation, 2.2, p.
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establishing the European Electronic Communicatidode would focus on ensuring a
level playing field for market players and a cotesi application of the rulés.

36.The criticisms above confirm that the harmonizataiective which the Commission

seeks to achieve is being undermined in significaspects. The broadening of the
wholesale access markets and reduction of reguiageklets which is being advocated by
the Commission are opposite to the approach takerthe draft decision. All
infrastructures which would fall outside of the guat scope of the regulated markets
would risk of being regulated on a separate basipaaallel stand-alone markets which
are not included in the Commission’s Recommendafiwithout applying the three
criteria test). The disconnect between the retad aholesale market conditions is
equally in blatant contradiction with the regulgtfnramework’s attempt to ensure that the
regulatory conditions are proportionate and refleetprevailing competitive conditions.

Even if the Belgian NRAs would maintain that a degory intervention would be
necessary on the basis of a more complete, forleatdng and objective assessment of
the retail markets (which Cable Belgium contestigy should also have had more
consideration for the principles of regulatory digb and consistency

38.Maintaining consistency of the regulatory approaculd also offer more predictability

and stability. As set out in the Framework DireetiNRAs shall promote regulatory
predictability by ensuring a consistent regulat@gproach over appropriate review
periods? The Commission stresses that regulatory prediitiabind stability are crucial
to give investors the confidence needed to desigtagiable business plans. In particular,
“[iin order to provide the necessary predictabiliver a longer time period, i.e. beyond
the lifetime of an individual market revie® NRAs should take into account the
principle of regulatory predictability and stahjl® In September 2016 and the review of
the framework, the Commission specifically idewetifias a problem driver the suboptimal
design of market review cyclé$. If these reviews can lead such fundamental craage

20

21

22

23

24

Proposal for a Directive establishing the Europ&tectronic Communications Code (Recast), 12 Gut@016,
COM/2016/0590 final - 2016/0288 (COD), 1. Contekthe Proposal.

The Commission confirmed the public consultationdwgcted prior to the publication of the Proposalered ‘the
governance pillar, with the aim to ensure that nedskare regulated in a consistent manner across Bbg
(Background to the Public Consultation on the eatdun of the regulatory framework for electronic
communications and on its review).

Article 8(5)(a) of the Framework Directive

Recommendation 2013/466 of 11 September 2013 amsistent non-discrimination obligations and cagtin
methodologies to promote competition and enhanedtbadband investment environment, recital 4

Ibid., paragraph 38

Ibid., 1.3 What are the main driversPHis driver covers the insufficient legal certaimatyd regulatory predictability
regarding access obligations on NGA networks dushimt market review cycles, lack of sufficienufon retail
markets and the difficulty of enforcing consisteanythe basis of non-binding recommendations, irtipgaetwork
roll-out”.
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the one being proposed here there is an even stroogncern of stability and
predictability.

4. ILLEGALITY OF THE REMEDIES

39.Cable Belgium challenges the remedies imposedenDiaft Decision on a number of
grounds. They are disproportionate as no costfllemesessment is made. In these

comments, Cable Belgium contests:
- The inclusion of a voice remedy;
—  The pricing remedy;
—  Operational aspects of the imposed remedies.

4.1 The voice remedy

40.The Draft Decision proposes to include “EuroPacké&l€’ in the regulated access
package, citing a purported necessity of includingpice component in the bundle as a
reason for this additional regulatory measure. sTjuistification does not withstand
scrutiny. Virtually all Belgians have a mobile piey and can adequately use it for all
their needs, including indoors. A Profacts stugtlyBIPT shows that only 8% only uses a
fixed phone; 66% use both and 26% use only a mpbibme. In addition, VolP solutions
are available on the market.

41.O0range offers bundles without a fixed line, buthwa mobile plan and there is no
indication that the absence of a fixed line in éhbandles limits its attractiveness.

42.The Draft Decision also fails to note that provgliwholesale access for fixed lines
comes at a cost for cable providers and requikdsteal adaptations that are not part of
the DOCSIS standard. Using EuroPacketCable in@eshle setting is untested to date.
Implementing such a remedy would therefore likeBquire extensive testing and
architecture modification, which impose a burdercahle operators. In the absence of a
clear need for it, such a remedy is unnecessarylspdoportional.

43.Cable Belgium also underlines that fixed voice ghleny is no longer on the list of
recommended markets and was deregulated in Belglartight of this, it is all the more
surprising that the Draft Decision considers impgghis remedy.

4.2 Pricing remedies

44.For local and central access to the fibre networ® &or central access to the cable
network, the draft decision proposes to imposeswoeable prices” as opposed to strictly
cost oriented-prices. Cable Belgium agrees thaatadability of wholesale access to the
copper network at cost-oriented prices and the te@chintain investment incentives for
NGA justify lighter-touch regulation for NGA inputsicluding cable networks. However,
based on the description of “reasonable priceshiénDraft Decision, it would appear that
what BIPT has in mind is little more than a slightess restrictive form of cost
orientation, i.e. an obligation to apply cost-otaxh prices based on a bottom-up LRIC
cost model, but with a risk premium. This approa&mot in line with the European
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45.

46.

47.

48.

49.

Commission’s 2013 Recommendation on consistentdiserimination obligations and
costing methodologie®s.

The 2013 Recommendation provides that NRAs shoatdmpose regulated wholesale
prices for NGA inputs where there is a “demonseatgtail price constraint” resulting
from infrastructure competition, a “copper anch@r., a cost oriented copper wholesale
access product) or, for active NGA inputs, the lawdlity of passive or virtual wholesale
access products upstream. In these circumstantesuffiices to impose a non-
discrimination obligation (equivalence of inputsemuivalence of output) in combination
with an “economic replicability test” (ERT) in omdeto ensure both the
technical/functional and the economic replicabibfythe SMP operator’s retail offers. In
the present case, the infrastructure-based congpetlty the cable networks, the
availability of a “copper anchor” (cost-orientedcéd and central access to Proximus’
copper network) and the availability upstream ofgdee or virtual inputs (LLU and,
potentially, VULA), all justify the non-impositioaf regulated wholesale prices.

Finally, the Regulators propose to impose stricstcaccounting rules on the cable
operators. So far cable operators have been pngvibst information to the Regulators
in the context of the retail minus price contrahexly since 2011. The Regulators fail to
explain why this method would be insufficient irethresent context.

Cable Belgium considers that the conditions forimgtosing regulated wholesale prices
are met for fibre WCA and cable WCA (to the extdrdt it is even justified to regulate
cable WCA, which Cable Belgium contests) and pdgsten for fibore WLA.

The “reasonable pricing” remedy proposed in thdtdiacision, which is essentially a

slightly less restrictive cost orientation obligati(with a “reasonable margin” including a
risk premium), is in any event too restrictiveidtalso worth pointing out that, besides
several NRAs that have already completely deregdlahe WCA market thanks to

infrastructure-based competition, several otheABIRave already applied the approach
recommended by the 2013 Recommendation and havempmsed wholesale price

regulation, subject to prices complying with a rdiserimination requirement and an
ERT?® An ERT is an adequate and proportionate meas@eguse it ensures that the
SMP operator cannot create a price squeeze, wiictihd main objective of price

regulation?’

In any event, BIPT’s reliance on the 2013 Recomragad to justify its approach to the
price control for cable WCA is inappropriate, as tRecommendation does not consider
the cable networks in any other way than as paksbturces of infrastructure-based
competition for the incumbent operator. Just as20E0 NGA Recommendation, which
BIPT also refers to, the 2013 Recommendation dedls the impact of the roll-out of
NGA on SMP regulation ahcumbentsand do not envisage wholesale (price) regulation

25

26

27

Commission Recommendation of 11 September 2012omsistent non-discrimination obligations and icwst
methodologies to promote competition and enhaneetbadband investment environment (2013/466/E2013]
0OJ L 251, p. 13, hereafter th2013 Recommendatioh

For fibre LLU and/or VULA in market 3a (Austrigermany, Luxembourg, Slovakia, Sweden and UK) ;fitme
WCA in market 3b (Austria, Germany, Luxembourg,\@lkia and Spain).

See revised ERG Common Position on the Approadppropriate Remedies in the ECNS Regulatory Fraonk,
ERG(06)33, May 2006, p. 47.
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of the networks of alternative operators, includceple operators. In particular, both
Recommendations provide guidance to NRAs in ordegrnisure the consistency of their
responses to the challenges arising from the transirom copper-based to fibre-based
networks. It is in this context that the Commissiecommends basing price regulation
on a BU-LRIC cost model while maintaining the indaent’s investment incentives in
NGA (i.e. fibre-based network infrastructure) by includingrigk premium in the
wholesale prices. As this approach is tailoredh® situation of incumbents, it is not
appropriate to extend it to infrastructure-basddrabtive operators, such as the cable
operators. In particular, BU-LRIC is not an appiaf® cost methodology for the pricing
of cable wholesale inputs.

4.3

Operational aspects

50.The Draft Decision mirrors the remedies imposedPooximus’ network to the cable
networks, without taking into account the techniaatd economic differences between
these networks. This shows, as such, the dispiopality of the imposed measures.

51.In addition, the implementation of the proposed edias would raise a number of
operational issues for cable networks. Cable Beigprovides below a non-exhaustive
list of such issues that are common to all theecabkrators in Belgium.

Transparency measures. The Draft Decision proposes a number of
transparency measures which go beyond what is sege<reate an additional
burden and have the potential to harm competitibime requirement to disclose a
“Network Transformation Outlook” for the next fiyeears raises concerns for the
development of competition. The deployment andraghg of networks is a key
competitive factor and any forward-looking inforneatin this regard needs to be
protected as highly confidential.

The publication of KPIs. The Draft Decision proposes to create an obbgab
periodically (every two months) publish and comneaté wholesale KPIs. This
creates an additional work burden for the operatwith no or little benefit for
access seekers. Cable Belgium calls upon the Riegsilto devise more practical
and proportional ways to monitor the implementatbany remedies.

Process and deadlines for access'he Draft Decision deviates from the access
process and deadlines foreseen in the 2011 CRGidecivhich provided for a
proportional and proven solution (Orange succelystided that procedure). As
such, there is no reason to deviate from that goceCreating a new type of
wholesale access requires far-reaching changed,irbiling and operational
workflows. Cable operators typically only roll datportant updates a few times
a year, so that mandating too short deadlines esaroperational risks for
operators.

Technical access. The Draft Decision envisages far-reaching acdssghe
access seeker to the cable networks and its I'émgstincluding the NIU or wall
outlet, the “tap” and the operational support syst§OSS) or similar software
systems. These intrusive measures are unnecemsdrwill create operational
issues for the network as a whole.
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5. CONCLUSION

52.The Draft Decision is resolutely going for a hed@anded regulatory intervention. Cable
operators in Belgium are being penalized for haunvgsted heavily in their networks, in
favour of chronically underinvesting alternativeeagtors.

53.The Regulators’ retail analysis start from a presived idea that the Belgian markets
lack competition. Yet, telecommunication markeatsBelgium offer among the best
performers in Europe and the prices are entirelyine with comparator countries, as
shown in the Regulators’ own data. The Regulaf@itgo clearly identify retail market
failures (let alone dominance) which would warnggulation at the wholesale level.

54.The Regulators are proposing to regulate in paralle alternative, competing, types of
networks. To reach this result, they defined whale markets in an unprecedented, and
flawed, manner which departs from established mestacross Europe. The imposition
of remedies is also disproportionate and fails ateguard investments in the Belgian
networks. Cable Belgium calls upon a withdrawathef Draft Decision and is of course
keen to engage into a dialogue with the Reguldtoexplore all potential options so as to
maximize opportunities and ensure Belgium remairdig#tal leader in Europe to the
benefit of consumers.
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